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&I m Status and Critical Habltat for . 
tha leopard Da- 

Tit10 WI-Wildlifa and Fishorior 

CHAPTER I-U.S. FISH AND WILDLIFE SERVICE, 
DEPARTMENT OF THE INTERIOR 

PART II-ENDANGERED AND THREATRNED 
WILDLIFE AND PLANTS 

AGENCY: Fish and Wildlife Service, 
Interior. 
ACTION: Final rule. 
SUMMARY: The Service hues this 
rulemaking which would determine 
the leopard darter (Percina panther- 
tna) .to be a Threatened species and 
which would determine Critical Habi- 
tat for that species. The leopard 
darter occurs in southeast Oklahoma 
and in western Arkansas. 
DATE: This final rulemaking becomes 
effective on February 27,1978. 
FOR F’URTHXR INFORMATION 
CONTACT: 

Mr. Keith M. Schreiner, Associate 
Director-Federal Assistance. Fish 
and Wildlife Service, U.S. Depart- 
ment of the Interior, Washington, 
D.C. 20240.202-343-4646. 

SUPPLEMENTARY INFORMATION: * 
BA~KGROKIND 

The Fish and Wildlife Service pub- 
lished a Notice in the March 18. 1975. 
I~DRRAL RESISTER (Vol. 40. No..53. pp. 
12297-12298) to the effect that ri 
status review of 29 fishes was being 
conducted. The leopard darter was one 
of those species. As a result of this 
Notice, responses were received from 
the Governors of Arkansas and -Okla- 
homa, the only States in which this 
species is known to occur. One com- 
ment was received from a biologist. 
These comments and supportive docu- 
ments have been review& and a sum- 
mary published in the FEDERAL RECIS- 
!~ER. The comments were published 
July 6, 1976 (FR Vol. 41, No. 130. pp. 
27735-277381, as part of the proposal 
to determine-the leopard darter to be ’ 
Threatened and portions of the Little ’ 
X%lver rJstem to be its Critical Habitat. 
Cummenta on the proposed rulemak- ‘;’ 
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ing are summarized below. The infor- 

:, _ I mation received as a result of the 
.; . Notice of Review and the proposed -..$ - rulemaking has been considered and is 

incorporated into the administrative 
record of this rulemaking. The infor- 
mation presently available indicates 
the leopard darter is a Threatened 
species as provided for by the Act. 

SUMMARY OF Co~mwrs AND 
RECOMMENDATIONS 

Section 4(b)(l)(C) of the Act re- 
quires that a summary of all com- 
ments and recommendations received 
be published in the FEDERAL REGISTER 
prior to altering the List of Endan- 
gered and Threatened Wildlife and 
Plants. Comments received in response 
to the Notice of Review of the 1eOnard 
darter (March 18. 1975. FR Vol: 40. 
No. 53. pp. 12297-12298) were summa- 
rized in the proposed rulemaking to 
determine the Critical Habitat and 
Threatened status for the darter (July 
6, 19’76. FR Vol. 41. No. 130, pp. 27’735- 
277381. A total of 25 comments were 
received as a result of the above pro- 
posal. 

Nineteen of the 25 comments re- 
ceived supported the proposal. These 
responses were from the State of 
Oklahoma, U.S. Forest Service, conser- 
vation organizations, professional bi- 
ologists and interested individuals. A 
summary of these comments are pre- 
sented below. 

(11 The comments received from the 
Governor of Oklahoma indicated that 
he was in general agreement with the 
proposed Critical Habitat and Threat- 
ened Status for the leopard darter. 
While he agreed that Threatened 
Status seemed appropriate to the ex- 
isting conditions, the situation is rap- 
idly changing in the area inhabited by 
the darter and a further review of its 
classification may be needed in the 
near future. His primary concern was 
over the rapid loss of habitat for the 
darter due to a variety of factors. 
These factors were discussed in his re- 
sponse as follows: “While loss of habi- 
tat through large reservoir construc- 
tion poses one of the most immediate 
threats to the survival of the leopard 
darter, there are a number of other 
factors at work in McCurtain County 
which may ultimately have more 
impact than the several dams pro- 
posed for the Little River watershed. 
McCurtain County currently ranks 
twelfth in growth among Oklahoma’s 
77 counties. Much of this has been the 
result of a major increase in activity 

‘by the timber industry, but there has 
also been much growth due to other 
economic development. McCurtain 
County will be significantly affected 
over the next few years by such fac- 
tors as sewage effluents; solid waste; 
urban sprawl; new industries and their 
effluents; sediment from construction; 
overgrazed pastures; logging roads and 
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clearcuts (many large clearcuts are al- 
ready nresent on the banks of streams 
within the leopard darter’s ‘range-in- 
cluding Glover Creek): chemical 
runoff from industries as well as agri- 
cultural and forestry operations; and 
gravel mining. There is also a signifi- 
cant increase in the number of people 
participating in various types of out- 
door recreation in this part of the 
state. The combined impact of all of 
these factors acting at once cannot be 
ignored.” We agree that the ranid in- 
crease in the development of this area 
does contribute to the threats of the 
leopard darter and its habitat. 

The Governor agreed that the 
streams prOpOSed for Critical Habitat 
were critical to the leopard darter. He 
did suggest that the Service give con- 
sideration to several creeks that are 
tributaries of the streams which were 
DrODOSed ss Critical Habitat. The Gov- 
ernor also pointed out an error in the 
description of Critical Habitat seg- 
ment of the East Fork of Glover 
Creek. The upstream end of the Criti- 
cal Habitat lies four miles NNE of the 
town of Behtel, Okla., not NNW as in- 
dicated in the proposed rulemaking in 
the FEDERAL REOISTER. This correction 
has been made in the final rulemak- 
ing. 

(21 The US. Forest Service’s com- 
ments indicated that they had no ob- 
jection to the proposal for the leopard 
darter. They did express concern that 
failure to identify key tributaries 
within the Critical Habitat area might 
be detrimental to the conservation.of 
the species. They also provided local- 
ity data for one record of the leopard 
darter in the Ouachita National 
Forest in Arkansas. 

(31 Five conservation organizations 
responded to the proposal. The Ozark 
Society agreed with the DrODOSed 
Threatened status and the proposed 
Critical Habitat. The remaining four 
organizations-Monitor, Inc.. Oklaho- 
ma Chapter of the Sierra Club, Envi- 
ronmental Defense Fund, and the 
Oklahoma Wildlife Federation- 
agreed with the Critical Habitat delin- 
eation, however, all four suggested an 
Endangered status rather -than the 
Threatened status as DroDosed. 

While the situation-is serious. we do 
not believe the data indicate that the 
leopard darter is likely to become ex- 
tinct in the foreseeable future. As was 
indicated by the Governor of Oklaho- 
ma, however, the area inhabited by 
the leopard darter is undergoing rapid 
alteration, and the Service is planning 
to monitor closely the habitat and 
populations. of the species in the 
future. 

The six professional biologists who 
reseonded to the DroDosal SuDDorted 
Threatened status for the ieopard 
darter. They also supported the Criti- 
cal Habitat delineation with one ex- 
ception. It was recommended by Dr. 

Clark Hubbs, University of Texas Zoo- 
logy Department. that the extreme 
lower part of Glover Creek, below or 
downstream from Oklahoma Highway 
7, be deleted from the Critical Habitat 
area. Dr. Hubbs has established. 
through field work and observations, 
that leopard darters occurring in this 
section of the Glover Creek are prob- 
ably waifs from the upstream popula- 
tion. We have, therefore, not included 
this area in the final determination. 

Six individuals resnonded to our nro- 
posal expressing their support, -but 
they did not include any biological 
data. 

Of the 25 comments received, 6 ex- 
pressed concern over the proposed list- 
ing and delmeation of critical habitat. 
These responses were from the South- 
western Division of the Army Corps of 
Engineers. Red River Valley Associ- 
ation. Little River Conservation Dis- 
trict. Idabel Chamber of Commerce 
and Agriculture, Broken Bow Cham- 
ber of Commerce, and one private indi- 
vidual. 

The Army Corps of Engineers rec- 
ommend that the rulemaking be sus- 
pended pending extensive studies by 
the U.S. Fish and Wildlife Service and 
that an environmental statement in 
compliance with NEPA be prepared. 

The Corns of Engineers recommend- 
ed that the proposal be suspended for 
the following reasons: 

(al The information published in the 
F’zonw. REGISTER of July 6. 1976. does 
not contain enough data to *support 
the proposed determination. To base 
this de&ion on the comments of om 
biologist is suestionable. This is sub 
stantiated by the fact that at eacl 
time our Tulsa District personnel have 
sampled waters in the Little Rive] 
Basin, the known range of the leopart 
darter has expanded. 

(bl The statement that: “Recent evi 
dence (1974 and 19751 available to us 
however. indicates that at least thi 
Population of the leopard darter oc 
curring in Glover Creek, Okla., is rela 
tively stable and secure l l l ” appar 
ently stems from Tulsa District’s ex 
tensive environmental studies of. th 
Glover Creek basin in conjunction 
with the proposed Lukfata Lake prc 
ject. To our knowledge only one othe 
recent extensive su#veY (Ethridge. UT 
published masters thesis, “A Survey c 
the Fishes of the Cossatot River, 
Northeastern Louisiana State Unive: 
sity, Monroe, La.1 has been complete 
in the Little River stream system. I 
other stream areas within the basi 
were sampled ss intensively and the: 
oughly as Glover Creek, evidence c 
secure and stable leopard darter pop1 
lations in those areas would probabl 
be found. The enclosed unpublishe 
data (enclosure 11, recently collecte 
by the Corps in the Mountain For! 
Upper Little River, and Cossati 
River, lend credence to that. / 

FEDERAL REGISTER, VOL 42, NO. 19-FRIDAY, JANUARY 27, 1970 



RULES AND REGULATIONS 3713 

Cci On page 27735 of the publication 
in the FEDERAL Rxorsrxa the proposal ‘___ -I -; , ..- 
states, “Historically the Leopard 
Darter. PeTcina sant?terina. was found 
throughout most of the upland large 
stream habitat of the. Little River 
Drainage of Arkansas and Oklahoma.” 
That statement is not supported by 
actual collections (Eley et al. 19751. 
Factual data would limit the known 
range of Percina pantherina to the 
Upper Little River, Mountain Fork, 
Cossatot River. and Glover Creek. Po- 
tential habitat. occurs throughout the 
tributaries of the Little River; how- 
ever; the history of the leopard darter 
is meager. 

(dl The proposal also states: “From 
its once widespread range in the Little 
River drainage of Oklahoma and Ar- 
kansas, the alteration of its habitat 
through impoundment and pollution 
has greatly reduced its distribution 
and numbers.” The statement is erro- 
neous and gives an incorrect impres- 
sion of the known range and abun- 
dance of the leopard darter. The 
entire range of the leopard darter has 
never been fully studied. Therefore. it 
may or may not have been “* * l once 
widespread l l l .” To. our knowledge, 
data have not been published (Eley et 
al. 19751 that provided population esti- 
mates for this fish. Impoundments, ex- 
isting and under construction, in the 
Little River Basin could result in only 
a nine percent reduction in the total 
potential habitat of I? pantherina 
(Eley et al. 19’75). Data collection re- 
cords (Eley et al. 19751 indicate the P, 
pantherina is more abundant and has 
a greater range than was previously 
believed. The recent collections also 
support that statement. 

(e) The words “invariably” and “vir- 
tually,” referring to alteration of the 
Cossatot River by Gillham Dam and 
the authorized Lukfata Lake on 
Glover Creek, are subjective and are 
not supported with evidence presented 
in the proposed rulemaking. The copy 
of the draft environmental assessment 
that. was secured from your office in 
response to our request to review the 
environmental assessment, which was 
stated in the proposed rules to be on 
file, does not contain supportive evi- 
dence. 

(f) On page 27736 under “Critical 
Habitat Determination” the proposal 
reads: “Based on information received 
from experts on this species in Arkan- 
sas and Louisiana plus data presented 
in a recent publication by Eley et al., 
entitled Current Status of the leop- 
ard darter. Pereina pantherina 
(Southwest&n Naturalist, -Oct., 1975, 
Vol. 20. No. 3. pages 343-3541, the fol- 
lowing areas are proposed es Critical 
Habitat for the leopard darter. Per- 
cina pantherina ” The expert.6 should 
be named and .the data on which they 
based their information should be 
listed. In our opinion, the reference to 

Eley et al. has been misrepresented in 
your proposal. This document has 
been taken out of context and gives 
the reader a false impression of the 
findings in that paper. Dr. Eley states 
on page 353 .of the paper, “Recent 
field studies using improved collection 
techniques indicate that P. pdntherina 
is more abundant and has a greater 
range than was previously believed. 
Despite all of the potentially damag- 
ing results of man’s activities, the pre- 
sent status of the leopard darter can 
best be described ss rare or uncommon 
but certainly not immediately threat- 
ened with extinction.” 

(g) Recently, during the three-day 
study of the Cossatot River by Corps 
personnel, six specimens of Per&a 
pantherina were discovered. Five of 
these were taken above Gillham Res- 
ervoir in Howard County, Ark., near 
the crossing of State Highway 4. The 
other specimen was taken from the 
Cossatot River 2 miles below Gillham 
Dam which is of special significance. 
Another specimen was collected in the 
fall of 1975 near Lockesburg. Ark.. 
which is near the mouth of the.Cossai 
tot River. It will be interesting to 
follow up at these locations since the 
water releases at Gillham were de- 
signed to prevent disruption of the 
natural biology downstream. Followup 
studies would determine any possible 
effect of the lake’s presence. 

(h) Based on current data, the range 
and population of the leopard darter is 
greater than previouslv-known. The 
&sumption that I’* l *-Gillham Dam 
will, in all probability, result in elimi- 
nation of the species in that system 
l l l ” is incorrect based on collection 
data which show leopard darter popu- 
lations above Broken Bow, Pine Creek, 
and Gillham Lakes. A population 
exists also below Gillham Dam which 
will probably not be seriously disrupt- 
ed’ since water releases from the dam 
are designed to maintain the biology 
of the stream. Likewise, the autho- 
rized Lukfata Lake would not threaten 
the existence of the leopard darter, 
but would occupy only a small portion 
of the habitat. Based on what is be- 
lieved to be the most extensive study 
in existence on the occurrence of the 
leopard darter, the Tulsa District of 
the Corps of Engineers has found no 
evidence that either the existing dams 
or the proposed Lukfata Dam threat- 
en the existence of the species. 
The director has considered the above 
comments and the attachment submit- 
ted by the Southwestern Division of 
the Army Corps of Engineers. The Di- 
rector has also considered other infor- 
mation obtained by the Fish and Wild- 
life Service subsequent to the pro- 
posed rulemaking. The response to the 
Army Corps of Engineers’ comments 
presented below is based on informa- 
tion presently available. 

fal The information published in the 
FEZDWAL Rxorsrx~ proposal represents 

a summary of information available on 
the status of the leopard darter. While 
only one_ professional biologist re- 
sponded to the notice of review, the 
decision to propose this species gs 
threatened was based on information 
from several sources. While Corps of 
Engineers biologists have found addi- 
tional localities for the species, the lo- 
calities have with two exceptions been 
within the known range of the species. 

(bl The comments in the Droposed 
rulemaking referring to the status of 
the Glover Creek populatlon were 
based in part on the Tulsa District 
Army Corps of Engineers environmen- 
tal studies. Other biologists working in 
the area have indicated that the 
Glover Creek leopard darter popula- 
tion was the strongest known. Other 
streams with appropriate .habitat 
(Rolling Fork and Saline River) within 
the Little River drainage have been 
well sampled over the years; however, 
to date the leopard darter has never 
been taken in these streams. 

tc) The introductory statement re- 
ferring to the historical range of the 
leopard darter is correct and is sup 
ported by Army Corps of Engineers 
data. The factual data indicates it 
occurs in four of the six upland large 
streams tributary to the Little River. 
Data presently available indicates that 
potential habitat does not occur 
throughout all tributaries of the Little 
River. Many of the tributaries to the 
Little River are low gradient streams 
without suitable substrate to support 
populations of the leopard darter. 

(dl The statement in the proposed 
rulemaking indicating that the distri- 
bution and numbers of the leopard 
darter have been reduced is correct. 
Impoundments in the Little River 
system, which destroyed known local- 
ities for this species, obviously reduced 
its habitat and numbers. The Army 
Corps of Engineers’ comment that im- 
poundments, existing and under con- 
struction in the Little River basin 
would effect only 12 percent of the po- 
tential habitat is misleading. We feel 
that many areas listed as potential 
habitat by Eley et al. 1975 should not 
be considered potential habitat since 
numerous samples taken in these 
areas have failed to demonstrate the 
species’ presence. In some cases, 
streams listed as potential habitat 
bear little or no resemblance to those 
streams known to be inhabited by the 
leopard darter. 

te) Use of the words “invariably” 
and “virtually,” referring to impacts of 
impoundment projects within the 
range of leopard darters, are appropri- 
ate. Use of these words is based, in 
part, on information presented by 
Eley et al.. 1975, page 350. which indi- 
cates that: “In the lx&, hnpound- 
merits constructed to pmvide flood 
control and to develop water resources 
have been responsible for most habitat 
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losses.” This statement was made in 
- _-.~ ?. L. reference to the leopard darter’s habi- 

tat. 
(fl In the process of status and criti- 

t$l habitat determinations, we gener- 
ally do not name the individuals who 
contribute information relative to a 
particular species in the FEDERAL REG- 
ISTER publication. However, names of 
individuals and the tyne of lnforma- 
tion they contributed -is available on 
request from the U.S. Fish and Wlld- 
life Service/Office of Endangered Spe- 
ties. Washington. DC. 20240. We do 
not-feel that the utilization of dlstri- 
butional data in Dr. Eley’s 1976 publi- 
cation on the status of the leopard 
darter in our determination of critical 
habitat misrepresented the findings of 
that study. 

(gl The three localities where the 
leopard darter was recently collected 
in the Cossatot River, two localities 
below the reservoir and one locality 
above the reservoir, should be moni- 
tored to evaluate long-term effects of 
the Gillham Reservoir. The leopard 
darter populations isolated in short 
segments of a stream above a reservoir 
are in a very precarious position. Evi- 
dence for this statement is found in a 
recent Arkansas Game and Fish Com- 
mission report of a fish kill on Moun- 
tain Fork River above Broken Bow 
Reservoir which killed fish along sev- 
eral miles of streams. Once a popula- 
tion above a reservoir is extirpated by 
pollution or other causes, there is no 
chance’ for repopulation from down- 
stream aress because of the barrier 
formed by the dam and reservoir. 
Other threats to the isolated popula- 
tions above reservoirs, which was men- 
tioned ln Dr. Eley’s 1975 paper (page 
3511. are genetic drift and the change. 
in the species composition and relative 
abundance of fishes in the streams 
above the reservoir. 

(hl Extirpation of the leopard darter 
from areas above Gillham Reservoir 
was addressed in the above response. 
The conclusion reached concerning 
the status of the leopard darter popu- 
lation below Gillham dam is based on 
knowledge of past cases of darter pop- 
ulations below dams. Dr. Eley’s 1975‘ 
paper discussed the fact that the mul- 
tiple level outlets provide a capability 
for selective withdrawal which could 
lessen downstream impacts. However, 
he also points out that other operating 
priorities may prevent operation to 
maintain optimum downstream tem- 
peratures. He also discusses the possi- 
ble changes in composition of fish pop- 
ulations below the dam which may ad- 
versely affect the leopard darter. We 
conclude that‘the area below the dams 
are probably not suitable habitat. 

Comments from four organizations, 
the Red River Valley Association, 
Little River Conservation District, 
Idabel Chamber of Commerce and Ag- 
riculture and Broken Bow Chamber of 
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Commerce, all expressed concern over 
the proposal and objected to any fur- 
ther action on the proposal. None of 
the comments contained any biological 
data relative to the leopard darter 
which would support their position. 

One citizen from the area responded 
objecting to the proposal. 

CONCLUSION 
After a thorough review and consid- 

eration of all the information avail- 
able, the Director has determined that 
the leopard darter, Pemina panther- 
ind, is threatened due to one or more 
of the factors described in section 4tal 
of the Act. This review amplifies and 
substantiates the description of those 
factors included in the proposed rule- 
making C+mxt~~ REGISTER Vol. 41, No. 
130, July 6, 19761. Those factors were 
described as follows: 

1. The present or threatened de&-u& 
tion, modification, or curtailment of 
its habitat or range. Historically, the 
leopard darter, Percina pantherina, 
was found throughout most of the 
upland large stream ‘habitats of the 
Little River drainage of Arkansas and 
Oklahoma. The habitat is typically 
clear, swift shoal areas in moderate to 
large streams. In these streams it is 
most frequently found in gravel are= 
with some sand intermixed. It also 
occurs along the borders of stream. 
channels. 

In the past. several of man’s a&iv& 
ties have resulted in the destruction or 
modification of habitat of the leopard 
darter. The single most important 
factor which has resulted in most 
habitat destruction has been the im- 
poundments constructed in the Little 
River drainage. Other factors respon- 
sible for habitat alteration to a lesser 
extent include siltation from agricul- 
tural onerations. commercial gravel 
operatic&. industrial and municipal 
effluents. and road construction. Both 
impoundment and pollution presently 
represent serious threats to the leop- 
ard darter. 

From its once widespread range in 
the Little River drainage of Oklahoma 
and Arkansas. the alteration of its 
habitat through impoundment and 
pollution has greatly reduced its distri- 
bution and numbers. The uresent 
known distribution is Little- River 
above Pine Creek Reservoir, Glover 
Creek, and Mountain Fork above 
Broken Bow Reservoir. Additionally, 
in a recent survey of the Cossatot 
River fishes. the leopard darter was 
found at two localities. These localities 
are below the recently completed Glll- 
ham Dam on the Cossatot River and 
should not be considered as supporting 
viable populations because upstream 
impoundments invariably result in the 
loss of populations occurring down- 
stream. 

The data presently available indicate 
that the leopard darter population in 

Glover Creek is a relatively strong, 
viable population and thus the species 
is being proposed as threatened rather 
than endangered. Glover Creek in its 
present state has good water quality 
and offers good habitat for the leap 
ard darter and numerous other 
stream-dwelling organisms. The pro- 
posed Lukfata Reservoir impound- 
ment and subsequent alterations of 
Glover Creek, however, would drasti- 
cally change the situation and virtual- 
ly eliminate the leopard darter in this 
creek. 

2. Overutilization for commercia& 
sporting, scientific, or educational 
purposes. Not applicable. 

3. Disease or predation. Not applica- 
ble. 

4. !I% inadequacy of existing regula- 
tory mechanisms. Not applicable. 

5. Other natural or manmade factors 
aJ.fecting its cbntinued surviva.L Not 
applicable. 

CRITICAL HABITAT 
Section 7 of the Act, entitled “Inter- 

agency Cooperation” states: 
The Secretary shall review &her pm 

grams administered by him and utilize such 
programs in furtherance of the purposes of 
this Act. All other Federal departments and 
agencies shall, in consultation with and with 
the assistance of the Secretary. utllke their 
authorities in furtherance of the eonserva- 
tion of endangered species and threatened 
species listed pursuant to section 4 of tbls 
Act and by taking such action necessary to 
insure that actions authorized, funded, or 
carried out by them do not jeopardize the 
continued existence of such endangered sp+ 
ties and threatened species or result in the 
destruction or modification of habitat of 
such species which ls determined by the 
Secretary. after consultation as appropriate 
with the affected States, to be criticaL 

An internretation of the term criti- 
cal habitat was published by the Fish 
and Wildlife Service and the NationaI 
Marine Fisheries Service in the Fxnsa- 
AL REGISTW of April 22, 1975 (40 FR 
17764-177651. After a review of the 
available information for this species, 
the areas delineated below werkfound 
to qualify as critical habitat. Specifi- 
cally, these areas were found to have 
environmental elements necessary fof 
successful reeroduction and growth. 

The areas-delineated do not nece& 
sarily include the entire critical habi- 
tat of this-fish and modifications to 
critical habitat descriptions may be 
proposed in the future. In accordance 
with section 7 of the Act, all Federal 
departments and agencies would be re- 
quired to insure that actions autho- 
rized, funded, or carried out by them 
do not result in the destruction or ad- 
verse modification of the critical habi- 
tat of the leopard darter. 

All Federal departments and agen- 
cies shall, in accordance with section 7 
of the Act, consult with the Secretary 
of the Interior with respect to any 
action which is considered likely to 
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affect critical habitat. Consultation 
pursuant to section ‘7 should be carried 
out using the procedures contained in 
the “Guidelines to Assist the Federal 
Agencies in Complying with section 7 
of the Endangered Species Act of 
1973” which have been made available 
to the Federal agencies by the Service. 

EFFXTS OF THE RULEMAKING 
In addition to the effects discussed 

above, the effects of these determina- 
tions and this rulemaking include, but 
are not necessarily limited to, those 
discussed below. 

Endangered species regulations al- 
ready published in Title 50 of the 
Code of Federal Regulations set forth 
a series of general prohibitions and ex- 
ceptions which- apply to all endan- 
gered species. These regulations are 
found at 50 CFR 1’7.21 and are summa- 
rized below. 

With respect to the leopard darter in 
the United States, all prohibitions of 
section 9(a)(l) of the Act, as imple- 
mented by 50 CFR 17.21, would apply. 
These prohibitions, in part, would 
make it illegal for any person subject 
to the jurisdiction of the United 
States to take, import or export, ship 
in interstate commerce in the course 
of a commercial activity, or sell or 
offer for sale this species in interstate 
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or foreign commerce. It also would be 
illegal to possess, sell, deliver, carry, 
transport, or ship any such wildlife 
which wss illegally taken. Certain ex- 
ceptions would apply to agents of the 
Service and State conservation agen- 
cies. 

Regulations published in the FEDER- 
AL REGISTER of September 26, 1975 (40 
FR 444121, codified at 50 CFR 17.22 
and 17.23, provided for the issuance of 
permits to carry out otherwise prohib- 
ited activities involving endangered or 
threatened species under certain cir- 
cumstances. Such permits involving 
endangered species are available for 
scientific purposes or to enhance the 
propagation or survival of the species. 
In some instances, permits may be 
issued during a specified period of 
time to relieve undue economic hard- 
ship which would be suffered if such 
relief were not available. 

species and portions of selected 
streams of the Little River drainage in 
Arkansas and Oklahoma is not a 
major Federal action which would sig- 
nificantly affect the quality of the 
human environment within the mean- 
ing of section 102(21(C) of-the Nation- 
al Environmental Policy Act of 1969, 
thus it does not require an environ- 
mental impact statement. 

The primary author of this rulemak- 
ing is Dr. James D. Williams, Office of 
Endangered Species, 202-343-7814. _ 

AUTHORITY 

These amendments are prepared 
under sections 4 and 7 of the Endan- 
gered Species Act of 1973 (16 U.S.C. 
1533,1536X 

NATIONAL ENVIRONMENTAL POLICY ACT 

An environmental assessment has 
been prepared in conjunction with this 
action. It is on file in the Service’s 
Office of Endangered Species, 1612 K 
Street NW., Washington, D.C. 20240. 
and may be examined during regular 
business hours or can be obtained by 
mail. The action taken in determining 
the leopard darter to be a threatened 

REGULATIONS PROMULGATION 
Accordingly, Part 17, Subchapter B 

of Chapter I, Title 50 of the Code of 
Federal Regulations, is amended as set 
forth below: 

1. Section 17.11 is amended by 
adding, in alphabetical order, under 
Fishes, the following to the list of ani- 
mals: 

3 17.11 Endangered and threatened wild- 
life. 

Common name Scientific name Population Known distribution 
Portion Of 

ranh’e where St&IS when lwed special rules 
threatened or 

endangered 

Fishes: Darter. 1eoDard Percino pantheirna . . . . . . . . . . . ..-. WA U.S.A. (Arkanms. E&ire . . . . . . . . . . . . . T 91 17.44(d) 
Oklahoma). 

2. Section 17.44 is amended by 
adding a new $ (dl as follows: 
0 17.44 Special rules-fishes. 

‘0 l . l . 

(d) Leopard darter (Percina panther- 
inal. 

(11 All provisions of 0 17.31 apply to 
this species, except that it may be 
taken in accordance with applicable 
State law. 

(21 Any violation of State law will 
also be a violation of the Act. 

3. Also, the Service amends 0 17.95(e) 
Fishes by adding critical habitat of the 
leopard darter after that of the slack- 
water darter as follows: 
0 17.95 Critical habitat-fish and wildlife. 

l . . l l 

(e) Fishes. 
l 

LOP,’ DAR& 

* 

(Percina pantherha) 
Oklahoma. McCurtain and Pushma- 

taha Counties. Little River, main 

channel in Pushmataha County from 
mouth of Cloudy Creek (T. 3 S.; R. 20 
E.; Section 3) upstream to the Push- 
mataha-Le Flore County line. Black 
Fork Creek in Pushmataha County 
from its junction with Little River (T. 
1 S.; R. 20 E.; Section 22) upstream to 
Oklahoma Highway 144 crossing (T. 1 
S.; R. 19 E.; Section 121. Glover Creek, 
main channel in Pushmataha County 
from Oklahoma Highway 7 crossing 
(T. 5 S.; R. 23 E,; Section 281 upstream 
to the junction of the East Fork and 
West Fork of Glover Creek. East Fork 
and West Fork of Glover Creek. East 
Fork of Glover Creek, main channel in 
Pushmataha County from its junction 
with the West Fork Glover Creek (T. 3 
S.: R. 23 E.; Section 71 upstream to 4 
air miles north-northeast of the com- 
munity of Bethel (T. 2 S.; R. 24 E.; 
Section 5). West Fork Glover Creek, 
main channel in Pushmataha County 
from its junction with the East Fork 
Glover Creek upstream to the comrnu- 
nity of Battiest (T. 2 S.; R. 23 E.; Sec- 
tion 71. Mountain Fork Creek, main 
channel in McCurtain County, from 

mouth of Boktukola Creek (T. 2 S.; R. 
25 E.; Section 91, 6 air miles south- 
southwest of Smithville, upstream to. 
the Oklahoma-Arkansas State line. . 

Arkansas. Polk County. Mountain ’ 
Fork Creek, main channel from the “.- 
Arkansas-Oklahoma State line up- 
stream to the community of Mountain 
Fork (T. 1 S.; R. 32 W.; Section 291. 
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CRITICAL HABITAT FOR THE LEOPARD 
DARTER 

. * * . l 

N-.-The Department of the Int,erior 
has determined that this document does not 
contain a major action rew.Wng prepara- 
tion of an Qonomic impact statement under 
Executive Order 11949 and OMB Circular 
A-101. 

Dated: January 18,1978. 
KEITH M. SCHREINER. 

Acting Director. . 
Fish and Wildlue Service. 

Cm Dot. 78-2182 Filed l-26-78: 8:45 am1 
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